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Judgment
1. COMMISSIONER: This is an appeal pursuant to s 8.7(1) of the Environmental Planning and Assessment Act 1979 (NSW) (EPA Act) against the refusal of Development Application No. DA-2025/66 (DA).
1. The DA sought development consent for alterations and additions to existing building and use for the purposes of storage of roofing supplies and associated office premises at 44 King Street, Rockdale legally known as Lot 8, Section 3, DP 1547 (Site).
1. The Court arranged a conciliation conference under s 34 of the Land and Environment Court Act 1979 (NSW) (LEC Act) between the parties on 11 March 2026. I presided over the hearing and the conciliation conference. 
1. Pursuant to s 38(1) of the Environmental Planning and Assessment Regulation 2021 (NSW) (EPA Regulation), Bayside Council has approved the Applicant to amend the DA in accordance with the amended plans and documents listed in Annexure A of the s 34 Agreement between the parties.
1. As the DA is the subject of Court proceedings, the amended DA is not required to be lodged on the NSW Planning Portal pursuant to s 38(4) of the EPA Regulation. 
1. On 11 March 2026, the parties submitted an agreement as to the terms of a decision in the proceedings that would be acceptable to the parties. This decision involved the Court upholding the appeal and granting development consent to the DA, and subject to the conditions in Annexure A.
Jurisdictional Prerequisites
1. The signed agreement is supported by a Jurisdictional Note from the parties, that sets out the jurisdictional prerequisites that must be satisfied before the Court can exercise its functions under s 34(3) of the LEC Act.
1. Under s 34(3) of the LEC Act, I must dispose of the proceedings in accordance with the parties’ decision if the parties’ decision is a decision that the Court could have made in the proper exercise of its functions.
1. For the reasons set out below, I am satisfied that the parties’ decision is one that the Court could have made in the proper exercise of its functions as required by s 34(3) of the LEC Act.
Existing use rights
1. The Site is zoned R2 Low Density Residential under the Bayside Local Environmental Plan 2021 (BLEP). The proposed development is not permissible in the R2 zone under the BLEP. 
1. However, the parties agree and I accept that the DA can rely upon existing use rights for the reasons set out in the sworn affidavit of Christos Tsavdaridis dated 18 February 2026, and as outlined below.
1. There is an existing use of the premises for the storage and office purposes arising from DA-1979/2668, being an existing use of the kind referred to in s 4.65(b) of the EPA Act.
1. There has been no abandonment of the use of the Site for the purposes of office and storage purposes since the grant of DA-1979/2668.
1. The proposed development is permissible pursuant to the incorporated provisions in Pt 7 of the EPA Regulation, specifically as an alteration and rebuilding of a building used for an existing use under ss 164 and 165 of the EPA Regulation.
1. The proposed development meets the requirements of ss 164 and 165 of the EPA Regulation as the alteration/rebuilding is for the existing use of the building or work (being storage and office premises) and no other use, and the alterations/rebuilding is to be erected or carried out only on the land on which the building or work was erected or carried out immediately before the relevant day, being the day on which the building was first erected. 
1. Given the reliance upon existing use rights, the parties agree and I accept that the objectives of R2 zone are not relevant to the consideration of the DA.
Owners consent
1. I accept the parties’ agreement that the DA was lodged with the consent of the owners of the land to which the development relates.
Public notification
1. The DA was originally notified to surrounding properties for a period of 14 days from 28 March 2025 to 11 April 2025. One submission was received from the owner of 46 King Street. 
1. I accept that parties’ agreement that the amended DA is not required to be notified given that the amendments do not increase the impacts of the proposed development.
1. I also accept that the key issues raised in the submission by the owner of the neighbouring property at 46 King Street have been taken into consideration by the parties, including by reducing the height of the proposed alterations to the roofline and conditions of consent that require the operations on the premises to be conducted in accordance with a Plan of Management to minimise any amenity impacts on neighbouring properties.
State Environmental Planning Policy (Resilience and Hazards) 2021
1. Section 4.6 of the State Environmental Planning Policy (Resilience and Hazards) 2021 (Resilience and Hazards SEPP) requires that a consent authority must not grant consent to any development on the land unless it has considered whether a site is contaminated or potentially contaminated land, and if it is, that it is satisfied that the land is suitable (or will be suitable after undergoing remediation) for the proposed use. 
1. In this case, the subject site has a long history of being used for the current storage and office purpose, and no change of use is proposed. Accordingly, the parties agree and I accept that contamination risk has been adequately considered and the Site is suitable for the proposed use in accordance with  s 4.6 of the Resilience and Hazards SEPP.
Bayside Local Environmental Plan 2021
1. Pursuant to cl 4.3 of the BLEP, the proposed development does not exceed the maximum permissible building height of 8.5 metres.
1. Pursuant to cl 4.4 of BLEP, the Floor Space Ratio (FSR) must not exceed 0.55:1 which equates to a gross floor area (GFA) of 153.51 m2 based on the area of the Site. However, the existing GFA of the existing development is 289.59 m2 which exceeds the maximum FSR in the BLEP. Notwithstanding, the parties agree and I accept that consent can be granted to the DA as no increase in the FSR is proposed as part of the proposed development.
1. Pursuant to cl 6.1 of the BLEP, the Site is identified as being affected by Class 5 Acid Sulfate Soils on the Acid Sulfate Soils Map. However, the parties agree and I accept that the DA will not result in any impacts on adjacent higher risk Class 1, 2, 3 or 4 land shown on the Acid Sulfate Soils Map. Accordingly, I agree with the parties that no further consideration under cl 6.1 of BLEP is required.
Section 4.15 of the EPA Act
1. The parties agree and I accept that the mandatory matters in s 4.15 of the EPA Act that are of relevance to the DA have been taken into consideration by the parties, including the environmental, social and economic impacts in the locality, the suitability of the site, submissions and the public interest.
Conclusion 
1. Based on the Jurisdictional Note, the amended plans submitted by the Applicant, the Statement of Environmental Effects prepared by Tuesday Projects Town Planning dated 4 March 2026, and the documents referred to in Annexure A, I am satisfied that the parties’ decision is one that the Court could have made in the proper exercise of its functions, as required by s 34(3) of the LEC Act. 
1. As the parties’ decision is a decision that the Court could have made in the proper exercise of its functions, I am required under s 34(3) of the LEC Act to dispose of the proceedings in accordance with the parties’ decision.
1. In making the orders to give effect to the agreement between the parties, I was not required to, and have not, made any merit assessment of the issues against the discretionary matters that arise pursuant to an assessment under s 4.15(1) of the EPA Act.
Notation
1. The Court notes:
1. Bayside Council, as the relevant consent authority, has agreed, under s 38(1) of the EPA Regulation, to the Applicant amending DA-2025/66 in accordance with the amended plans and documents listed below: 
	Drawing No 
	Description
	Revision
	Date

	E1
	Roof/Site Analysis Plan
	E
	4 March 2026

	E2
	Demolition Plan
	E
	4 March 2026

	E3
	Subfloor Plan and Ground Floor Plan
	E
	4 March 2026

	E5
	Sections & Elevations
	E
	4 March 2026

	E6
	Gross Floor Area Calculations
	E
	4 March 2026

	E7
	3D Height Plane
	E
	4 March 2026

	E8
	9:00am Shadows
	E
	4 March 2026

	E9
	10:00am Shadows
	E
	4 March 2026

	E10
	11:00am Shadows
	E
	4 March 2026

	E11
	12:00pm Shadows
	E
	4 March 2026

	E12
	1:00pm Shadows
	E
	4 March 2026

	E13
	2:00pm Shadows
	E
	4 March 2026

	E14
	3:00pm Shadows
	E
	4 March 2026


Orders
1. The Court orders:
1. The appeal is upheld.
1. Pursuant to s 8.15(3) of the Environmental Planning and Assessment Act 1979, the Applicant is to pay the Respondent’s costs “thrown away” as a result of the amendments to the development application in the agreed amount of $3,000.00 within 21 days of the date of these orders.
1. Development Application DA-2025/66 for alterations and additions to existing building and use for the purposes of storage of roofing supplies and associated office premises at 44 King Street, Rockdale is determined by the grant of development consent subject to the conditions set out in ‘Annexure A’. 
M Young
Acting Commissioner of the Court
Annexure A (293 KB, pdf)
**********
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